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Don’t quote me
KEVIN SLEVIN warns that
inheritance tax business property
relief on alternative investment
market shares can easily be
withdrawn through no fault of the
shareholders.

I

decided to start my presentation on the following lines: “Not
a lot of people know this – but the taxman does.” The job of
anyone giving the first lecture after lunch (the “graveyard
slot”) is to grab the audience’s attention. While I can’t be certain
whether those carefully chosen words had the desired impact,
I am certain that any reader of this article who advises high
net worth individuals (HNWIs) should ensure that they are
aware of the issue set out below. So I will begin this article by
unashamedly contradicting the title by quoting myself “Not a lot
of people know this – but the taxman does.”

And why would HMRC devote resources to the aspect of
AIM described below? The answer is simple. It is the job of
HMRC officials to apply the law. If the law does not always
have an impact on situations in the manner widely thought it
could easily be that tax advisers make mistakes. Inheritance tax
properly payable could escape assessment unless the position
is monitored. The message of this article is that it is time for
tax professionals to take a leaf out of HMRC’s book, namely to
monitor matters carefully … and at the right time.

Monitor matters carefully … and AIM shares
at the right time.
The speaker at a lecture I attended recently said: “As we all
The issue relates to shares quoted on the alternative
investment market (AIM) and entitlement to relief from
inheritance tax. Moreover, HMRC officials have recently
confirmed, in a helpful reply to a formal request made under the
Freedom of Information Act 2000, that their staff are trained to
carefully monitor the position.

KEY POINTS
Advisers tend to think that AIM-listed shares qualify for
business property relief.
An often-overlooked requirement is that, to qualify for
business property relief, shares listed on the AIM must
not be listed on other stock exchanges.
Investors can easily lose valuable inheritance tax relief
through no fault of their own.
Donors of AIM-listed shares also need to watch for any
change in the listing of gifted shares.
The situation with regards to business property relief
compares poorly with entitlement to relief under the
enterprise investment scheme for AIM-listed shares.
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know, shares quoted on AIM are not to be treated as listed on
a recognised stock exchange and therefore fall to be treated
as relevant business property for inheritance tax purposes in
accordance with IHTA 1984, s 105(1)(bb).” How many times
have we heard this? The speaker first explained that the AIM
company must show that its business does not consist wholly
or mainly of dealing in stocks or shares, land or buildings or the
making or holding of investments. Subject to that requirement,
and having due regard to both IHTA 1984, s 111 (holding
companies of groups) and s 112 (the excluded asset provisions)
and subject to the shares having been owned for two years at the
date of death, inheritance tax would not be payable on the shares
in that company on the shareholder’s death.
Practitioners in the audience who doubted what was being
said would have been reassured by HMRC’s Inheritance Tax
Manual at paragraph IHTM18336.
The subject of AIM shareholdings was also addressed by an
Inland Revenue press release dated 20 February 1995 which
reported the then financial secretary to the Treasury, referring to
reliefs relating to unquoted shares, as having said:
“I am now pleased to be able to confirm that these unquoted
reliefs will be available for AIM securities; the Revenue will be
issuing a press release to publicise this point. We will monitor the
progress of the new market carefully.”
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IHTM18336
Investments on alternative markets: AIM
“The AIMkt (alternative investment market – usually
abbreviated to AIM) was launched in June 1995 with the
aim of attracting a wide range of new, small and growing
companies. This market replaced the USM (IHTM18339),
which closed at the end of 1996.
“Shareholdings in AIM companies are regarded as
‘unlisted’ for (and only for) the purposes of business relief
(IHTM18333), loss on sale of shares (IHTM34132) and
instalments (IHTM18334).”

Life moves on
Of course, the financial world has moved on since 1995. AIM has
not only established itself as a great success, but it too has moved
with the times and, as I understand matters, the AIM regulations
have been modified to better cater for the needs of growing
companies. Furthermore, EU regulations have helped to shape
developments. AIM has also become increasingly attractive in
recent years to international companies and businesses from far
and wide are now quoted on it. For example, I am advised that
companies from Australia, Canada, China (and Hong Kong),
India, Indonesia, Kazakhstan, Malaysia, Russia and Ukraine
have all had securities admitted to AIM.
I understand that more than 1,000 companies are listed on
AIM. Financial commentators indicate that about half of them
conduct their operations to allow their shares to be potentially
regarded as relevant business property for inheritance tax
purposes and attract the 100% business property relief where all
the necessary conditions are satisfied.
The first issue to be alert to is that it will not always be possible
to demonstrate that the shares held in an overseas company
are to be regarded as relevant business property for inheritance
tax purposes. Accessing the data required may be problematic.
Clients may not appreciate that the onus is on the executors of
the deceased to demonstrate that the shares held are properly to
be regarded as qualifying relevant business property.

Think globally
One particular issue is that many overseas companies, which at
first sight could appear to qualify by reference to their apparent
activities, may well have a separate listing on another recognised
stock exchange outside the UK. If shares in such a company
are included in the chargeable transfer, business property relief
cannot be claimed.
The foregoing simply sets the scene for the problem to be
highlighted in this article. The changes in regulations since
1995, coupled with the increased sophistication of the boards of
expanding companies and their advisers, have led to a significant
number of UK-based AIM companies taking advantage of what
is known as a “secondary listing”. While still quoted on AIM,
they secure a listing on a stock exchange outside the UK. It is
clear from the wording of IHTA 1984, s 105 that, if the class
of the AIM shares held also has a secondary listing on another
recognised stock exchange, the shares in question will not attract
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any business property relief. (There is a separate rule for the rare
situation of a controlling holding in a quoted company – see
IHTA 1984, s 105(1(cc) in this regard.)

Here today, gone tomorrow
What is the outcome of the following scenario?
Ivan, a well-intended investor, was 85 on the day that he
followed his stockbroker’s advice and invested £100,000 in
AIM Example Co plc in the belief that his inheritance tax
position would be improved from the second anniversary
of the acquisition of his holding. There were no other
complications; Ivan simply bought existing shares through
AIM on 21 January 2012.
Ivan, a widower, survived beyond the second anniversary
of acquiring the AIM Example Co plc shares. He died on 28
January 2014, one week after the second anniversary of his AIM
shares investment. At this point, the shares were worth £160,000
and, having been advised that no inheritance tax payable, the
executors thought that tax of £64,000 had been avoided.

It will not always be possible to
demonstrate that the shares held in
an overseas company are regarded
as relevant business property.
Sadly, what Ivan had not spotted was that, two months before
his death, AIM Example Co plc had secured a secondary listing
on a recognised stock exchange in mainland Europe. The board
of the company had raised additional capital to help fund its
expansion and had decided to tap European funds because
its growth plans centred on Germany and Austria. Ivan had
not read the documentation issued to him by the registrars of
AIM Example Co plc otherwise he would have known that the
availability of inheritance tax business property relief would
cease on the date on which the secondary listing was launched.
Faced with the surprise of HMRC rejecting the business
property relief claim, Ivan’s executors are even more dismayed
when they learn that they have lost their ability to pay
inheritance tax by instalments under IHTA 1984, s 227 because
the tax attributable to a minority shareholding can only be paid
in that way if the shares are not quoted on a recognised stock
exchange (see IHTA 1984, s 228).
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An official from HMRC has recently confirmed that,
although there is no system in place for AIM companies to
agree their unquoted status with HMRC, in each case where
inheritance tax business property relief is claimed in respect
of AIM-listed shares, their officers refer to the website of the
company in question. (It is understood that since 2007 the AIM
regulations have required companies to maintain an up-to-date
website containing key company information.)
Alternatively, HMRC check the London Stock Exchange
website (www.lexisurl.com/du7bk) to establish the correct
position.
Once HMRC have established that the company in question
is listed on more than one stock exchange, HMRC consider
whether the other listing is on a “recognised” stock exchange.
Here HMRC turn to their own list of these (see www.lexisurl.
com/kt9sb).

Advising the living
When advising clients on the attractions of certain AIM-listed
companies, practitioners need to make clear to their clients that
the inheritance tax benefits can be taken away quicker than the
tax breaks are earned. Although it normally takes two years of
share ownership to achieve 100% business property relief, it can
be lost overnight through no fault of the investor.
An “on-the ball” investor may learn of the pending loss of
business property relief by reading all the small print on the
bumph churned out by companies these days. They may then
be able to make a timely disposal of the AIM shares followed
by a reinvestment in shares in another qualifying company (or
indeed investing in a qualifying replacement asset of a different
nature). However, it is essential to get the timing right.

An unexpected secondary
listing will cause major problems
for inheritance tax business
property relief.
For example, if Ivan in the above scenario were to dispose of
his shares in AIM Example Co plc after the secondary listing,
it will not be possible to claim the replacement asset treatment
under IHTA 1984, s 107. Consequently, the replacement asset
will have to be held for two years before it will attract business
property relief. The two-year clock must be reset on the date of
acquisition of the new asset.
However, if Ivan’s advisers had contacted him in time, he
might have been able to sell his shares in AIM Example Co
plc on a date before the secondary listing commences and
thereby claim the replacement asset treatment. In such a
case, on the date of acquisition the replacement asset will
be deemed to have already been owned for a period equal to
the ownership period of the AIM Example Co PLC shares for
the purposes of the inheritance tax business property relief
two-year clock.
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Lifetime gifts can also give rise to problems. If another
shareholder in AIM Example Co plc makes a gift of shares
valued at £500,000 to his son on his 30th birthday, but fails to
survive making the gift by seven years, business property will
only be available on the failed potentially exempt transfer if AIM
Example Co plc is still unquoted at the date the donor died.

Contrast with the EIS
A similar “unlisted” requirement applies under the enterprise
investment scheme (EIS) provisions (IHTA 1984, s 184) to
companies issuing such shares. Let us assume that an AIM
company is seeking to raise capital in the expectation that
shareholders will enjoy relief under the EIS regime. Let us also
assume that the company will not have a secondary listing at the
time of the share issue otherwise it will fail the “unquoted” test.
As long as, at the time of the share issue, there are no
arrangements under which the company will lose its unquoted
status, EIS investors will not be penalised if a listing comes to
pass before the so-called termination date (broadly the third
anniversary of the date of issue of the EIS shares).
Accordingly, if we assume that in the above example Ivan
subscribed for his shares in AIM Example Co plc (rather than
buying them from an existing shareholder as stated above) and
he could show that EIS was due (having been able to submit a
form EIS3 to HMRC with his tax return), the decision of the
company to make a secondary listing less than three years after
the date of subscription would not have resulted in a clawback of
Ivan’s EIS relief. Only if the secondary listing was planned at the
time of the share subscription would it have triggered the loss of
the relief.

Conclusion
Regrettably, although the EIS rules can be said to be investorfriendly in this regard, an unexpected secondary listing
will cause major problems for inheritance tax business
property relief.
It is clear that inheritance-tax-conscious clients with AIM
investments need to be made aware of the potentially tenuous
nature of the entitlement to this tax relief. Problems arise on
lifetime transfers as well as assets passing on death. Investors
should be forewarned of this.
Of course, a sensible system would not penalise an AIM
investor simply because of an action taken by the board
of an AIM company which would be outside his control.
Representations would be made to HMRC to the effect that
the law should be reviewed. I will be suggesting that, at the very
least, the rules should be revised so that if a secondary listing
arises after the second anniversary of the acquisition of the AIM
shares by an individual, secondary listing should be ignored for
the purposes of business property relief.
n
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