
16 TAXATION  3 July 2014

www.taxation.co.ukCAPITAL GAINS TAX

Rice paper
KEVIN SLEVIN highlights how a 
dispute regarding capital gains tax 
entrepreneurs’ relief may have 
income tax ramifications.

Many readers may be surprised that the outcome of 
a case before the First-tier Tribunal can be centred 
on straightforward issues. The two questions for the 

tribunal to address in Jeremy Rice (TC3273) were as follows:

�� Had the appellant – a car dealer operating as a sole trader 
– ceased to carry on his business and later started a new 
business or had he simply moved an established business to 
new premises?
�� If one business had ceased and another had started, what 

was the date of cessation and, more to the point, did the 
cessation take place within the three-year post-cessation 
window applicable for capital gains tax entrepreneurs’ relief 
purposes?

In this case, a significant capital gain had arisen on 
the disposal of Mr Rice’s old premises in Fletton Avenue, 
Peterborough which were in use by the business on the date 
he claimed that the old business had ceased. HMRC asserted 
that the business had never ceased and therefore the claim to 
entrepreneurs’ relief made in the taxpayer’s capital gains pages of 
his self-assessment tax return was incorrect. Additional tax was 
being sought.

If the taxpayer had not ceased to carry on the business, but 
had moved a single continuing business to new trading premises, 
entrepreneurs’ relief was not available to him in respect of the 
capital gain that had arisen. The taxpayer would not have met 
any of the qualifying conditions set out in TCGA 1992, s 169I. 
Instead, he would have disposed of an asset previously used in 
his trade and been liable at the 28% rate of capital gains tax on 
most, if not all, of the gain. If the taxpayer could demonstrate 

to the tribunal that he had ceased the business carried on from 
Fletton Avenue (and subsequently started a new business 
elsewhere), the claim to entrepreneurs’ relief might well be 
justified. The taxpayer would need also to show that:

(a) the business had been carried on by him for more than one 
year at the date of cessation;

(b) the Fletton Avenue property was in use by the business at 
the date of cessation; and

(c) the disposal of the Fletton Avenue property took place not 
later than the third anniversary of the date of cessation of 
the business previously conducted from there.

If one business had ceased and another had started, and if 
(a), (b) and (c) were satisfied, the conditions of s 169I(2)(b) 
and s 169I(4) would be satisfied and he would be entitled to 
entrepreneurs’ relief. His rate of tax would therefore be reduced 
from 28% to a maximum rate of 10%.

HMRC enquiry
The taxpayer’s agent had claimed entrepreneurs’ relief when 
submitting the self-assessment return and HMRC had seen fit to 
open an enquiry that focused on that claim. It is more than likely 
that this enquiry was triggered by an apparent inconsistency 
between the taxpayer’s assertions during the enquiry that he had 
ceased trading and the self-assessment income tax calculations of 
his trading profits which were only appropriate to the situation of a 
single continuing business.

This inconsistency appeared to have escaped the attention 
of the agent handling the taxpayer’s returns and may well have 
contributed to the taxpayer’s decision to be represented by 
another firm when taking the matter to the tribunal.

Background 
Mr Rice was a sole trader at all relevant times selling used cars. 
He owned the Fletton Avenue property from which he had 

KEY POINTS

�� A car dealer ceased trading in one location and soon after 
started trading in another.
�� Was this a cessation or continuation for tax purposes?
�� The taxpayer’s capital gains tax and income tax 

treatments differed.
�� The importance of interpreting the background facts.
�� The income tax implications of the capital gains tax 

decision.
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traded under the name “Performance Cars” for many years. The 
business was situated on a main road into Peterborough and 
trade depended on passing traffic. 

In May 2005, just before his wife was due to go into hospital 
for an operation, Mr Rice decided that enough was enough. 
He had experienced repeated problems with vandalism at the 
property and matters were getting worse. He told the tribunal 
that he had decided to stop trading and close the business.

Having ceased to trade from the Fletton Avenue property, 
Mr Rice sold what he claimed to be his closing stock of cars 
at auctions and through newspaper advertisements. Pending 
their disposal, some cars were parked at his home where he 
had often stored vehicles. It is presumed that to passers-by 
the Fletton Avenue business would appear to have closed, 
although this was not established during the hearing.

The first problem for Mr Rice was demonstrating to 
HMRC that he had ceased to carry on the Performance Cars 
business. This was difficult because, after a short interval and 
having disposed of his former trading stock, Mr Rice began 
to buy and sell vehicles from his home. First, he tried to sell 
from a newly acquired stock of cars operating from his home 
in a village on the outskirts of Peterborough, but the local 
authority stopped him. This forced him to seek planning 
permission if he wished to continue. Mr Rice co-operated 
by adopting the approach required of him – possibly the 
enforcement notice did the trick – and he applied for planning 
consent to trade from part of the land at his home. In due 
course, a very restrictive permission was granted for the use of 
some of the land at his home for the new business activity, but 

this consent precluded, among other things, any external signs 
or hoardings and he could not display vehicles parked on the 
roadside.

Time for a change
The restricted nature of the planning permission to carry on 
trade from his home resulted in Mr Rice exploring the potential 
of the internet. He set up a website and tried to sell cars from his 
home address. The planning consent permitted the erection of a 
small roadside sign indicating that the property was the premises 
of “Four Acres Car Sales” – this being his new trading name.

Surprising though it may be, a number of customers bought 
the car of their choice without inspection. Other potential 
customers would make contact and arrange an appointment to 
inspect the vehicle they had seen online. In these circumstances, 
HMRC accepted that there was no passing trade (unlike the 
Fletton Avenue property). 

The department also accepted that Mr Rice had adopted a 
new trading name. Another distinguishing feature between the 
Fletton Avenue business and the trade carried on from home was 
that the former had concentrated on sports cars, but the latter 
dealt mainly in four-wheel drive vehicles and family cars. None 
of these important changes cut any ice with HMRC and they 
considered that it was one and the same business.

Although the activity of selling cars suggested to HMRC 
that the appellant had merely moved his second-hand car sales 
business to a different location, Mr Rice viewed himself as 
having ceased one business, Performance Cars, and started a 
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new one, Four Acres Car Sales. Both involved buying and selling 
second-hand cars, but Mr Rice argued that they were separate 
businesses and, after due consideration, the tribunal found in 
favour of the taxpayer. It held that he had ceased his old business 
and, by implication, had started a new one.

 The overlap relief position for 
future years’ claims in respect of the 
new trade would need to be reviewed 
and established with HMRC. 

The tribunal, having decided that Performance Cars had 
ceased, turned its attention to the date Mr Rice sold the Fletton 
Avenue property, 29 April 2008. This was crucial to the outcome 
of the appeal because, if the cessation had not taken place 
within three years between 30 April 2005 and 29 April 2008, 
entrepreneurs’ relief would not have been claimable because the 
requirements of s 169I(4)(b) would not have been met.

The tribunal accepted Mr Rice’s evidence as to the date 
of cessation. It found that not only had he ceased one trade 
and started a new one, but the cessation occurred in May 
2005. Consequently, the cessation date fell within the three-
year window referred to above. The tribunal concluded that 
entrepreneurs’ relief was correctly claimed and the taxpayer’s 
appeal was allowed.

More to life than capital gains tax
The first point of note on the decision is that it was a question of 
fact as to whether the trade had ceased. Although the taxpayer’s 
income tax self-assessment had not suggested that there had 
been a cessation of one business and a launch of another, this was 
not a bar to presenting the correct case for capital gains tax.

This is important: when advising on capital gains tax, my 
starting point is to establish whether the gain arising is properly 
to be regarded as a capital gain. The response from practitioners 
will often be to the effect that the situation to date has been 
accepted for income tax purposes – or at least it has not been 
challenged by HMRC. Just as Mr Rice’s hands were not tied to 
following the approach initially taken for income tax purposes 
when it came to considering his capital gains tax position, 
HMRC officials are equally free to look afresh at the facts when 
they consider capital gains tax issues.

The overall impact of Mr Rice’s successful appeal for the year 
2008/09 does not feature in the tribunal’s decision because it 
was not part of the appeal. 

What follows is conjecture but, readers will understand that, 
under the FA 2007, Sch 24 amendments to TMA 1970, HMRC 
have had six years in which to raise assessments to recover 
tax otherwise lost as a result of carelessness on the part of the 
taxpayer. Accordingly, the opportunity for HMRC to raise an 
additional income tax assessment for 2005/06 on Mr Rice will 
have expired on 5 April 2012 (unless they issued protective 
assessments before that date.) Taxpayers in other similar 
situations may not be so lucky.

Alas, the taxpayer’s time limit for correcting an error in his 
personal tax return which has resulted in income tax self-
assessment being excessive, ie overpayment relief, also expired 
after four years for claims made on or after 1 April 2010 (see 
TMA 1970, Sch 1AB). 

Nevertheless, in Mr Rice’s case, it will be necessary to 
establish the correct basis periods for the new business in the 
light of the date it was launched and the accounting date used. 
(It may also be possible to consider a claim to “special relief ” – 
see HMRC’s Self assessment claims manual at SACM12230.)

The position on overlap relief will also need to be reviewed. 
First, any sum previously included in the self-assessment return 
relating to the carry forward of the transitional overlap relief will 
now be wrong and should no longer be included in returns. The 
potential for overlap relief to be claimed will have lapsed when 
the old business ceased. 

Arguably, because HMRC’s challenge to Mr Rice’s capital 
gains tax position failed, he was not in a position to correct his 
income tax liability for 2005/06 to reflect the cessation in May 
2005 so as to claim any overlap relief. Likewise, the overlap 
relief position for future years’ claims in respect of the new trade 
would need to be reviewed and established with HMRC unless 
the accounting date is 5 April.

It may be a moot point in such a situation as faced by Mr 
Rice as to how one should address the capital allowances, ie 
where a business initially treated as a continuing business 
is found to have been two separate businesses, but it is quite 
straightforward. No annual investment allowance will have been 
due for the period to the cessation date. This point was examined 
in the tribunal case of Keyl (TC3619). There, the business ceased 
by virtue of the fact that it was transferred to a limited company 
and it was held that the taxpayer’s decision to incorporate meant 
he had to sacrifice his entitlement to the annual investment 
allowance. The cessation should also have triggered a balancing 
adjustment as regards written-down values of plant which have 
previously been the subject of capital allowances claims.

Conclusion
It is a shame that the Rice case had to proceed to the First-tier 
Tribunal and it is to be hoped that future similar disputes can be 
resolved by using the alternative dispute resolution service.  

That said, the decision raises matters beyond those discussed 
in the hearing. The central issues were straightforward in 
themselves but it is important to have regard to the wider 
picture. The fact that a business was declared as a single 
continuing business on the taxpayer’s tax return did not by itself 
mean that this was the correct position. 

The case confirms also that the past treatment by the taxpayer 
for income tax purposes does not of itself constrain those 
reviewing the facts of the case as regards a capital gains tax issue. 
Time limits permitting, though, HMRC will want to bring the 
tax treatment for both taxes into line. n

Kevin Slevin CTA(Fellow), ATT, TEP provides 
consultancy services to other practitioners, email: kevin@
slevinassociates.co.uk. He is author of Slevin’s guide 
to the enterprise investment scheme and Slevin’s guide to 
entrepreneurs’ relief.
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